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 Founded in 1988, the AIDS Law Project of 
Pennsylvania is a non-profit, public interest law firm 
providing free legal services statewide to people with 
HIV/AIDS and others affected by the epidemic.  Each 
year, the AIDS Law Project receives about 1,700 calls 
for assistance at its home office in Philadelphia.  The 
AIDS Law Project also educates the public about 
AIDS-related legal issues, and works at local, state 
and national levels to achieve fair laws. 
 
 

AIDS Law Project of Pennsylvania 
1211 Chestnut Street, Suite 600 

Philadelphia, PA  19107 
(215) 587-9377 

(215) 587-9902 FAX 
www.aidslawpa.org 
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 Returning to Work 
A Helpful Guide 

December 2002 

 This handbook does not give you specific legal 
advice.  It is not meant to take the place of help from a 
lawyer. 
  
 This handbook was made possible by funding 
from The Pew Charitable Trusts and the Philadelphia 
Department of Public Health AIDS Activities Coordinat-
ing Office (AACO). 
  
 We encourage copying and free distribution of 
the information in this booklet.  Please acknowledge 
the AIDS Law Project of Pennsylvania as the source 
when reprinting. 
 
 
 
 
 

Copyright 2002, AIDS Law Project of Pennsylvania. 
 

Thanks to Melissa Oretsky, a summer associate on loan from 
Reed Smith LLP, for legal research. 
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  Introduction 
 New  medications are helping many people with 
AIDS feel well enough to go back to work.  Newspa-
pers are full of stories about people with AIDS return-
ing to the workforce.  However, no one should feel 
pressured to go back to work until they are ready. 
 
 The first step in deciding to return to work is to 
meet with your doctor to determine if you are physi-
cally able to return to work.  If you and your doctor  
decide you are able to work, this guide will tell you 
what to expect when re-entering the workforce and 
how to gauge the effect a return to work will have on 
your Social Security benefits. 
 
 

To reach the AIDS Law Project, 
call (215) 587-9377. 

Intake hours are from 9AM to 1PM. 
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8.    ADA Title I, Section 12112(d)(2)(A), ADA Title I 
 EEOC Interpretive Guidance Section 1630.13(a). 
 
9.    ADA Title I, EEOC Interpretive Guidance Section 
 1630.14(b).  See also A.13. 
 
10.  ADA Title I, Section 12111(3). 
 
11.  ADA Title I, Section 12111(9). 
 

12.  ADA Title I, Section 12112(b)(5)(A). 
 
13.   ADA Title I, Section 12112(b)(5)(A), ADA Title I 
 EEOC Interpretive Guidance Section 1630.9. 
 
14.   ADA Title I, Section 12112(d)(3)(B). 
 
15.   ADA Title I, EEOC Technical Assistance Manual. 
 
16.   Health Insurance Portability and Accountability 
 Act of 1996 (HIPAA), 42  U.S.C. 1320. 
 
17.   Social Security Act, 42 U.S.C. Section 1619. 
 
18.   Social Security Act, 42 U.S.C., Section 1619(a). 
 
19.   Social Security Act, 42 U.S.C., Section 1619(b). 
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1.    Americans with Disabilities Act, 42 U.S.C. Title I, 
 Section 12111(5)(A). 
 
2.    ADA Title I, Section 12112(b)(5)(A). 
  
3.    Pennsylvania Human Relations Act, 42 P.S. 
 Sections 951-963. 
 
4.    Philadelphia Commission on Human Relations, 
 Section 9-1102. 
 
5.    42 U.S.C. 1395dd. 
 
6.  29 U.S.C. 2601. 
 

7.  ADA Title I, Section 12112(d)(2)(A), ADA Title I 
 EEOC Interpretive Guidance Section 630.12(a). 

 For more information on Social Security Disability 
Benefits, please read the Red Book on Employment 
Support, at http://www.ssa.gov/work/
ResourcesToolkit/redbook99.html or the Social  
Security Act, 42 U.S.C. Section 423. 
 
 
 
 
 

 Source Material 
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  Where should I work? 
Q.1:  What are my rights in the workplace? 
  
 While disability-based discrimination in the 
workplace is illegal, the size of the company you work 
for will determine which anti-discrimination laws pro-
tect you.  Each law carries different penalties. 
 
 Companies with 15 or more employees must 
comply with the Americans with Disabilities Act of 
1990 (ADA).  The ADA  is a federal law that protects 
individuals with disabilities from being treated differ-
ently from non-disabled people.1  The ADA requires 
that employers provide a “reasonable accommoda-
tion,” or a change in the way the job is done so the 
disable employee can perform the essential functions 
of the job.2  Most people with HIV and AIDS would be 
protected under the ADA. 
 
 Companies with four or more employees must 
comply with the Pennsylvania Human Relations 
Act, a state law that prohibits discrimination against 
people with disabilities.3 

 
 Companies in Philadelphia with one or more 
employees must comply with the Philadelphia Com-
mission on Human Relations’ anti-discrimination 
policy, which prohibits discrimination against people 
with disabilities.4 
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Q.2: What else should I consider when looking for 
a job? 
 
 Other issues to consider when choosing a poten-
tial employer is your ability to continue employer-
provided health insurance should you have to leave 
the job.  Companies with 20 or more employees must 
comply with the Consolidated Omnibus Budget Recon-
ciliation Act of 1985 (COBRA).  COBRA is a federal 
law that allows an employee to purchase continued 
group health insurance (for a limited period of time)  
after the employee leaves his job.5   
 
 The Family and Medical Leave Act (FMLA) re-
quires companies with 50 or more employees to grant 
an employee who becomes sick, after working at least 
one year for the company, up to 12 weeks of unpaid 
leave time.  The employee’s job is secure and his 
benefits continue during the unpaid leave.6 

 
 The larger the company, the more likely it is to 
offer group insurance benefits without requiring an em-
ployee to provide information about his health status. 
 
  

27 

 
 Conclusion 

 The AIDS Law Project of Pennsylvania is here 
for you every step of the way.  We can help you read 
your policies; prepare for an interview; request a rea-
sonable accommodation; disclose your HIV status to 
an employer; and calculate the effect work will have on 
your Social Security benefits. 

Call us at: 
(215) 587-9377 

Intake hours are from 9AM to 1PM. 
Best of luck in your return to work. 
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Q.22:   Will I lose my Medicare benefits if I return to 
work? 
 
 You will be entitled to Medicare for up to eight 
and a half years after your nine-month trial work period 
ends, even if you are earning above SGA. 
 

SSDI recipients are eligible for Medicare  
24 months after first becoming eligible for 
benefits.   Medicare has two parts: hospital in-
surance for hospital stays and care (Medicare 
A) and medical insurance for doctor visits and 
other care (Medicare B). 

 Medicare 
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 Preparing for the Interview 

Q.3:  Do I have to tell an employer that I have HIV 
or AIDS in a job interview or on an application? 
  
 No.  An employer cannot ask about your disabil-
ity during an initial interview.7 

 
 However an employer may require a physical, 
exam which can include an HIV test, after a 
“conditional job offer” has been made.8  In other 
words, the employer may offer you a job, conditioned 
on you passing a medical examination to prove that 
you are physically able to perform the tasks required 
by the job.  If your HIV diagnosis does not prevent 
you from performing the requirements of the job, you 
cannot be lawfully denied the job because of your HIV 
status. 
 
 An employer can only lawfully require you to 
take a physical exam if the physical exam is required 
of every other comparable job applicant at the com-
pany.  Additionally, current employees may only be 
asked to take a job-related medical examination, i.e. a 
truck driver may be required to take a vision test each 
year, but not an HIV test.  Examination results are 
confidential medical records and may not be shared 
within the company or be used to evaluate your job 
performance.9 
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 Q.4:  How do I explain gaps in my resume 
without revealing my HIV status? 
 
 While it is not required that you reveal your HIV 
status, it is important to be accurate in your answers to 
questions asked during an interview.  Untruthful infor-
mation in an interview may be grounds for termination 
if discovered later.  We encourage you to prepare your 
resume with assistance from career counselors such 
as those at the Philadelphia Free Library or other job 
readiness programs to help position yourself competi-
tively in the job market. 
 
Q.5:  What if an employer asks me questions that 
might reveal my HIV or AIDS status? 
 
 While an employer cannot legally ask about your 
disability, they may ask you anyway.  Do not feel  pres-
sured to answer but be prepared to respond in a way 
that shows that you are qualified and capable of per-
forming the main job duties and that you are interested 
in the job.  
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Q.21:  What if I earn more than the Break-Even 
Point? 
  
 If you earn more than the Break-Even Point, you 
may still be eligible for MA as long as 
 
x� your earnings are less than approximately $20,000 

per year; 
x� you need MA in order to work (i.e. you still need the 

medications that made you feel well enough to re-
turn to work in the first place); 

x� you are disabled; 
x� you have resources less than $2,000.19 
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 MAWD is also available for clients whose 
health has improved to the point that they are no 
longer medically disabled must work a minimum of 
40 hours per month at minimum wage in order to 
quality.   
 
 The MAWD applicant can be downloaded from 
the DPW website:   
www.dpw.state.pa.us/oim/pdf/PA%20600WD-
single%20sheets.pdf 
 
Clients can also apply through DPW’s interactive 
COMPASS online form: 
www.humanservices.state.pa.us/COMPASS/PGM/
ASP/SC001.asp 

  
Q.20: Will I lose MA if I return to work? 
  
 You can still receive MA even if your earnings 
and other income become too high for you to receive 
an SSI cash payment.  If the reduction of your     
countable income makes your SSI check 
“zero” (referred to as the break-even point), you are 
still eligible for MA as long as you are still disabled and 
you have resources less than $2,000 (resources are 
your bank account and other things of value, excluding 
the house you live in and the car you drive).18  
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Q.6:  Can an employer treat me differently if he 
thinks my HIV is a threat to the safety of others? 
 
 An employer is only allowed to deny you a job or 
terminate you because of your HIV status if he can  
show that your HIV or AIDS status poses a “direct 
threat”  at the job.  A direct threat means that you 
pose a  “significant risk of substantial harm to the 
health or safety of others that cannot be eliminated or 
reduced by reasonable accommodations.”10  Job de-
nial or termination because of “direct threat” most 
commonly happens in health care jobs. 
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  What to Expect on the Job 
Q.7:  If hired, should I tell my employer that I have 
HIV or AIDS? 
 
 Consider what it is you want to accomplish by 
telling your employer about your HIV status.  Many 
times people with AIDS experience an unexpected 
negative response from their employers when they re-
veal their HIV status.  If you are looking for support, 
the workplace may not be the best place to look for 
that.  We recommend, instead, support groups, AIDS 
service organizations, family and friends. 
 
 We recommend that you only tell your employer 
about your HIV status if there is a specific result you 
are looking for, such as a reasonable accommodation. 
 
Q.8:  What is a reasonable accommodation? 
 
 A reasonable accommodation is a change an 
employer makes in how the job is done that allows you 
to perform the essential functions of your job, such as 
working from a seated position rather than standing,  
changing your hours or maybe even working from  
home.11  Under the ADA, an employer is required to  
provide a reasonable accommodation unless they can-
show it is an undo hardship—defined as a  “significant 
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  Medicaid 

Medical Assistance (MA), also called Medi-
caid, is a federal health insurance program for 
low-income individuals.  Children, the aged, 
blind, and/or disabled and other people eligible 
to receive federally-funded income mainte-
nance programs are eligible for MA.     

Q.19:  What is the Medical Assistance for Workers 
withDisabilities (MAWD) program? 
 
 Disabled people who work may be eligible for 
Medical Assistance for Workers with Disabilities 
(MAWD) which provides Medical Assistance, including 
dental and  prescription coverage.  To qualify for 
MAWD, individuals must be:  between 16 and 24 years 
old; working, have a countable income less than 250% 
of the Federal Poverty Income Guideline ($1871/month 
for 2003); with resources less than $10,000. There are 
no minimums for income or hours worked.  Disabled 
workers self-employed are eligible.  Recipients must 
pay a monthly premium of 5% of their countable wage. 
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lose your job because of your disability, you may re-
quest an Expedited Reinstatement of Benefits 
(explained above).  If more than five years have 
passed since you got an SSI check or MA and you be-
come disabled again, you may need to reapply for 
benefits.  Keep in mind that the work you were per-
forming may have made you eligible for SSDI instead 
of SSI.  If you are reapplying and are unsure of SSDI 
eligibility, you should apply for both benefits.   
 
 If you were receiving SSDI and are no longer re-
ceiving benefits because you are not income eligible 
(either earning too much or you got to the end of your 
36-month EPE and were earning more than SGA), you 
may be entitled to Expedited Reinstatement of 
Benefits.  If, however, more than five years have 
passed since you were on the SSDI  rolls, you will 
need to reapply for benefits. 
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difficulty or expense,” taking into account the size and 
nature of the employer’s business, as well as the cost 
of the accommodation on the employer.12 
 
 Unfortunately, the accommodation does not 
have to be the best accommodation or even one that 
you requested.  The employer is only required to make 
a “good faith effort” to provide a reasonable  
accommodation.13 

 
 If you feel that you need a reasonable accommo-
dation to perform the essential duties of your job, you 
may want to have an attorney help you write a letter to 
your employer’s personnel or human resources de-
partment.  An attorney can help you state only what is 
necessary for your employer to know.  We often advise 
disclosing symptoms without disclosing the underlying 
cause of the symptoms—HIV/AIDS. 
 
Q.9:  If I decide to tell my employer about my HIV 
status, how should I do it? 
 
 If you want to talk to your employer about your 
HIV status, we suggest you request a meeting.  You  
 
  



12 

 

may want to start by just revealing the symptoms,  
rather than the diagnosis.  However, be prepared that 
when you sit down to talk with your employer about 
your symptoms, you may need to disclose your diag-
nosis.  
 
 Disclosing your HIV status to your boss can 
make you a vulnerable employee.  As a vulnerable 
employee you want to be conscious of being a good 
employee—coming to work on time and not leaving 
early.  You also want to be mindful if you perceive that 
you are being treated differently after revealing your 
status. 
 
Q.10:  Will my fellow employees then find out 
about my HIV status? 
 
 You should remind your employer of his/her obli-
gation to keep this information confidential.  You do not 
have to discuss your HIV or AIDS status with your fel-
low employees.  The ADA requires that employers 
keep employee medical records separate from person-
nel records in order to protect one’s privacy.  Access to 
your medical records is restricted to only those who 
have the need to know about them and an employer 
must keep your medical records confidential even after 
you stop working there.14 
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more than $800 a month (SSA calls this amount Sub-
stantial Gainful Activity, or SGA), you will not get 
your SSDI check.  If you earn less than SGA, you will 
get your check. 
 
 There is one exception, however: The very first 
time you make SGA ($800) or more a month while in 
the EPE, you will still get your check for that month 
and for the next two months.  This is considered a 
grace period.  After that, every time you earn more 
than SGA you will not get a check.   
 
 After the 36-month EPE has passed, the first 
time you earn SGA you will be removed from the SSDI 
rolls and will not get SSDI checks anymore.  If you be-
come disabled again within five years of being taken 
off the SSDI rolls, you can get an Expedited Rein-
statement of Benefits and begin the above process 
all over again–starting with the trial work months.   
 
Q.18: What if I lose my job or I have to quit be-
cause of my disability? 
 
 If you are receiving SSI, you must inform the So-
cial Security Administration (SSA) of an income 
change and they will adjust your check accordingly.  If, 
however, you have not received an SSI check or MA 
for one year because of excess income and then you  
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Q.16:  What if I want to start my own business? 
 
 Workers receiving SSI may submit a Plan for 
Achieving Self-Support (PASS) describing a strategy 
for achieving self-sufficiency.  Such a plan can address 
education, vocational training or starting a business.  If 
the plan is approved by SSA, you can set aside some 
income each month for expenses related to that plan 
without affecting SSI eligibility. 
 
Q.17: What will happen to my SSDI benefits if I re-
turn to work?  
 
 The SSA work incentive rules allow you to work 
for 9 months before your earnings affect your SSDI 
check.  Thereafter, the amount you make will deter-
mine whether you get a check or not.  Unlike SSI, your 
SSDI check is not reduced by a certain amount.  You 
either get a full check or no check.    
          
 If you receive SSDI, any month you earn $570 or 
more is called a “trial work" month. There is no affect 
on your benefits during the first nine trial work months 
with a rolling 60-month period. Nine trial work months 
is called a Trial Work Period.  After completing the 
trial work period, you automatically begin a 36-month 
Extended Period of Eligibility (EPE). You may see 
an effect on your benefits during the EPE: If you earn  
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Q.11:  What should I do if I think that my employer 
has discriminated against me because of my HIV 
or AIDS status? 
 
 You must first file a complaint with the Equal 
Employment Opportunity Commission (EEOC) 
within 300 days of the date of the discrimination.15 

Charges may be filed in person, by mail or by tele-
phone by contacting the nearest EEOC office.  For in-
formation on the nearest EEOC office in Pennsylvania, 
call 1-800-669-4000. 
 
 You may also file a complaint with the Pennsyl-
vania Human Relations Commission.  Contact the 
Pennsylvania Human Relations Commission at  
412-565-5395 or the Office of Civil Rights, Department 
of Health, Education & Welfare at 215-596-6772. 
 
 You should also contact the AIDS Law Project for 
help as soon as you believe that you are being dis-
criminated against. 
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  Health Insurance and Long 
Term Disability Insurance 

Q.12:  If I return to work, will I be covered under the 
employer’s health insurance? 
   
 Generally yes, although policies vary and there 
may be a waiting period before coverage begins.   
According to the ADA, a company with 15 or more  
employees that provides health insurance may not ex-
clude employees with disabilities from health insurance  
coverage.  Health insurance policies, however, may 
limit coverage for a “pre-existing condition” (an illness or 
condition, such as HIV, that you had before you took the 
job) for up to 12 months while providing coverage for 
everything else.  This is called a “pre-existing condi-
tion exclusion.”  For example, a new policy might not 
cover your HIV medications for up to 12 months but it 
will cover treatment for a newly broken leg. 
 
 You may be able to eliminate or reduce the length 
of the pre-existing condition exclusion if you were cov-
ered by group health insurance within the last  
63 days.  This previous period of health insurance  
coverage would be credited toward your current pre-
existing condition exclusion.  This is called “creditable 
coverage.”16 
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STEP CALCULATIONS 

Unearned Income  

General Income Exclusion (GIE) - 

Countable Unearned Income = 

  

Gross Earned Income  

Student Earned Income Exclusion - 

Remainder  

GIE (if not used above) - 

Remainder  

Earned Income Exclusion (EIE) - 

Remainder  

Impairment Related Work Experience 
(IRWE) 

 
- 

Remainder  

Divide by 2  

Blind Work Expenses (BWE) - 

Total Countable Earned Income = 

  

Total Countable Unearned Income  

Total Countable Earned Income + 

PASS Deduction - 

Total Countable Income = 

  

Base SSI Rate   

Total Countable Income - 

Adjusted SSI Payment = 

SSI CALCULATION SHEET 
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x� Subtract $65 from your earned income total.  This 
is your “earned income exclusion.” 

 
x� Subtract “Impairment Related Work Expenses” 

from your earned income.  These are expenses 
that are directly related to your impairment and 
necessary for you to work (i.e. impairment-related 
transportation/mileage costs for getting to work, 
costs of visits to the doctor’s office to obtain regu-
larly prescribed medical treatment that attempts to 
control the disability, and the costs of the medica-
tion itself). 

 
x� Divide this number in half. 
 
x� Subtract “Blind Work Expenses.”  Workers who 

receive SSI and whose primary diagnosis is blind-
ness can exclude from their income any ordinary 
and necessary expenses attributable to earning 
your income. 

 
x� Add your “unearned countable income” from 

above. 
 
x� Subtract any deductions from your Plan for 

Achieving Self-Support (PASS).  See next ques-
tion for more details. 

 
x� The total is your “countable income.”  This is the 

amount your SSI check will be reduced. 
15 

 

Q.13:  How do I continue my health insurance if I 
lose my job? 
 
 COBRA, a federal law that applies to companies 
with 20 or more employees, entitles you to purchase 
continued insurance coverage for 18 months, unless 
you were fired for gross misconduct.  If you were dis-
abled at the time you left your job or within 60 days 
thereafter, and if timely notice is given to the insurance 
plan administrator, COBRA can be extended for an ad-
ditional 11 months for a total of 29 months.  You must 
complete the paperwork and submit premium pay-
ments on time to continue the COBRA coverage. 
 
Q.14:  Will I lose my Long Term Disability benefits 
if I return to work? 
 
 It depends on how your private long-term disabil-
ity insurer defines “disability.”  Read your policy care-
fully. 
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  How Will a Return to Work  
Affect My Public Benefits? 

Social Security Disability Benefits 
 
 Supplemental Security Insurance (SSI) provides 
cash assistance and Medical Assistance (MA), also called 
Medicaid, to people who are low-income and disabled.  This 
is the check you get on the first day of the month.  Social 
Security Disability Insurance (SSDI)  provides cash assis-
tance and Medicare to people who are disabled and have 
worked and paid taxes for a required amount of time.  This 
is the check you get on the third day of the month.  You 
may qualify for both SSI and SSDI. 
 
 The Social Security Administration (SSA) has a set of 
special rules called “work incentives”  that provide finan-
cial security to people with disabilities who want to try to go  
back to work.  These rules were developed with the idea 
that  people should be given the opportunity to try to go 
back to work without penalizing them if they are unable to 
do so.  These rules are flexible, which is very important for 
people with AIDS, whose health may fluctuate between pe-
riods of sickness and health.  These rules ONLY apply after 
an individual has received at least one Social Security 
check. The rules for SSI are different from SSDI.  If you are 
thinking about going back to work, it is important to seek le-
gal advice to find out how your benefits will be affected.  
The following questions provide information on how return-
ing to work may affect your SSI and SSDI benefits. 
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Q.15:  What will happen to my SSI benefits if I  
return to work? 
 
 SSI is a needs-based program.  The amount of 
your benefits is affected by your income.  As your in-
come goes up, your SSI benefits decrease, but it is not 
a dollar-for-dollar reduction.17 Instead, your SSI is re-
duced each month by your “countable income.”   Be-
low is a formula for calculating your monthly income: 

x� First, count up your “unearned income” (i.e. dis-
ability benefits and veterans benefits; workers’ 
compensation; annuities, pensions and retirement 
payments; alimony or support payments). 

 
x� Subtract $20 (“general income exclusion”) from 

your total unearned income.  Set that number 
aside.  This is your “unearned countable income.” 

 

x� Next, count your earned income (i.e. wages, sala-
ries and tips).  If you haven’t already subtracted 
the $20 exclusion, subtract it now. 

 
x� Subtract “Student Earned Income Exclusion” if ap-

plicable.  Working people who regularly attend 
school and are not married or considered a head-
of-household (non-married individuals living alone 
are not considered head-of-household) can ex-
clude up to $1,320 of earned income per month 
(up to $5,340 per year). 


